Questions and Answers by Q & A
Canada-United States Law Journal
Volume 5 | Issue Article 19
January 1982
Questions and Answers
Q & A
Follow this and additional works at: https://scholarlycommons.law.case.edu/cuslj
Part of the Transnational Law Commons
This Speech is brought to you for free and open access by the Student Journals at Case Western Reserve University School of Law Scholarly Commons.
It has been accepted for inclusion in Canada-United States Law Journal by an authorized administrator of Case Western Reserve University School of
Law Scholarly Commons.
Recommended Citation
Q & A, Questions and Answers, 5 Can.-U.S. L.J. 83 (1982)
Available at: https://scholarlycommons.law.case.edu/cuslj/vol5/iss/19
Questions and Answers
JEFFREY L. FRISCHKORN: Mr. Wooley, with the resurgence of
conservatism in American politics and a loss of congressional representa-
tion by the Northeast States to the West and the South, do you honestly
foresee much legislative progress in the near future?
DAVID WOOLEY: Well, I think that the acid rain issue is something
that is catching the public's eye. It's something that a person without any
technical background can realize is a threat to him or her. I know that in
the Northeast it has become an issue of widespread popular understand-
ing. I noticed that when we issued our administrative challenges to EPA
actions, we received several calls. Many of the calls came from news me-
dia in the Midwest. They picked it up and apparently used it quite a bit.
So there is an interest in the acid rain issue. I also think that Congress
will not want to get into a situation where it is promoting interregional
conflict in the United States which would be the effect of deleting the
interstate sections of the Act.
As you probably recognize, I disagree with Mr. Stolpman about the
EPA's authority. I think that it does have the authority to deal with the
problem. I do, however, agree with him that there are more direct and
efficient ways of dealing with the problem, such as the cap. My preference
though is for a selective retrofit response which would take a look at the
plants that have the longest lifetime in the areas and the highest emis-
sions. I do not feel comfortable relying on modeling to prove downwind
concentrations, but I also think that the modeling is coming along and we
can show source receptor relationship at this time both for deposition and
ambient concentrations.
WAYNE McCARDLE: Mr. Smith, I am wondering if you could out-
line for us the proposals for constitutional reform which will deal with
acid rain and/or treaties that Canada made which will be implemented in
the future?
T. BRADBROOKE SMITH: Maybe that's the $64 question. As you
can appreciate, the present administration in Canada has made some pro-
posals with respect to a constitutionally entrenched bill of rights that
could have significant impact. As far as acid rain is concerned, there is no
proposal to alter the division of powers in Canada under the proposed
resolution that the government is supporting. I guess the answer to your
question is no, there will be no change. If the entire proposed charter goes
into effect, I think it could possibly have some impact, but very
indirectly.
ELLIS COWLING: Ellis Cowling from North Carolina State Univer-
sity. Mr. Carson, I was interested in your comments about the use of
"could" and "should" in the executive summary. I wonder if you could
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comment on the legal standing of a preliminary document of this sort. It
seems to me that what they are talking about is a document which is
supportive of a possible treaty. You suggested that their use of the word
"could" or "should" has significance. It seems to me that the only signifi-
cance it has occurs if there is a treaty. Since the treaty doesn't exist, the
question of "could" or "should" is simply a rhetorical way of dealing with
the question of whether or not there is yet a treaty.
VAN CARSON: I simply want to point out, because of time limits,
that I did not have the chance to go into detail. I was really referencing
the extensive development of the long range transport models. They are
necessary, at least in my view. I thought that it was significant, certainly
insofar as the interim report was concerned, that they felt that the Phase
2 development of the controls was something still to be studied. I wasn't
sure whether that opinion was directly contradicted, or whether it was
contradicted at all, but it comes later in time than the International Joint
Commission's report. It does seem to raise some question as to the valid-
ity of the evidence on the linking which is why I mentioned it. However,
it does not have legal significance insofar as the Administrator is con-
cerned. Although it came out later and he probably was aware of it, he
did not cite or rely on that when he indicated that the conditions had
been met to invoke Section 115. Rather, he relied on the IJC's report.
ELLIS COWLING: The working group was not even in existence at
the time that the Administrator made the statement.
VAN CARSON: I think that it was in existence in January of 1981.
MARK STANGA: I have a question for you, Mr. Wooley. You re-
ferred to a strategy that New York is currently considering when you
mentioned that it's conceivable that changes in the reauthorization of the
Clean Air Act might not produce the tools which the State of New York
feels are necessary or might not adequately address the acid rain prob-
lem. You mentioned public nuisance. I was curious as to whether the At-
torney General's Office of New York has any other legal theories that it is
considering as to what it might do in the event that the Act doesn't
change to provide the necessary tools for enforcement that the Office
would like to have.
DAVID WOOLEY: I think public nuisance would be a last resort and
would only be used if the current Sections 110(A)(2)(E) and 126 were lost
entirely or were lost through court interpretations which rendered them
ineffective. Other than public nuisance I am not aware of any theories
that we would try to apply.
I want to thank you for this opportunity and on behalf of the panel
for your attention and very good questions.
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